






























































































































































































































































BOARD OF SUP'RS v. YALADCO

Minn. 269

Clte as 204 N.W.2d 267 (MinnApp. 1993)

concluded that the ValAdCo project 8s
modified during the review process did not
have the potential for significant environ-
mental effects and did not require an Envi-
ronmental Impuct Statement. The MPCA
iseued the feedlot permits and the Depart-
ment of Natural Resources jzsued a water
appropriation periit.

After application but prior to approval
and issuance of the county and MPCA per-
mits, Crooks Towuship enacted Ordinance
No. 1991-1, The ordinunce requires any-
one desiring to operale an animal feedlot or
livestock sewage lagoon to obtain & permit
from the township. ValAdCo never applied
for a township permit,

After ValAdCo obtained the county and
MPCA permits and began construction,
Crooks Township sought declaratory and
injunctive relief to prohibit construction of
the hog confinement facilities. The district
court denied injunctive relief and granted
gammary judgment for ValAdCo, finding
the ordinance invalid because it was

preempted by and in conflict with Minn,
Stat. § 116.07, subd. 7. Crooks Township

.appeals.

ISSUE
Is the Crooks Township ordinance
preempted by or In conflict with Minn.Stat.
§ 116.07, subd. 7 (1992)?

ANALYSIS

{1} The Minnesota Supreme Court has
defined preemption as the “occupying the
field” concept. Mangold Midwest Co. v.
Village of Richfield, 214 Minn. 347, 356,
143 N.w.2d 813, 819 (1966). A state law
may fully occupy a particular field of legis:
lation so that there is no room for local
regulation. /d. If a local ordinance at-
tempts to impose additional regulation in
that field it is void, even if it does not
duplicate or directly conflict with any ex-
press provision of the state law. 1d.

(2] Four questions are relevant to de-
termining whether there is preemption:
(1) What is the subject matter being
regulated?

(2) Has the subject matler been so ful-
ly covered by state law as to have be
come solely & matter of state concern?

(3) Has the legislature in partially reg-
ulating the subject matter indicated that
it is a matter solely of state concern?

(4) Is the subject matter itself of such
4 nature that local regulation would have
unreasonably adverse effects upon the
general population’

Jd. at 858, 143 N.W.2d at 820.

(3] The subject matter of the ordinance
is the control of pollution f{rom manure
produced in animal feedlots. That is the
very subject regulated under state law by
Mino.R. 7020.0100-.1800 (1991) promulgal-
ed to comply with state potlution control
policies expressed in Minn.Stat. chapters
115 and 116, We are convinced that the
nature of this subject matter as well as the
comprehensive statutory scheme demon-
strates the legislature’s intent to preempt
Jocal enuctments on this subject.

Pollution by its very nature is difficult to
confine lo particular geographical areas.
For that reason the state has set up 2
statutory structure for issuing animal feed-
lot permits that provides for lucal input but
retains ultimate control in the state. This
promotes uniform interpretation and appli-
cation of state rules and allows the state Lo
take into account the environmental and
economic welfare of the state as a whole.

The breadth of the statutory scheme is
demonstrated by the thorough review un-
dertaken by the MPCA. The MPCA permit
application required ValAdCo to provide in-
formation on the number and type of ani-
mals to be confined; the localion of the
feedlot; soil and hydrogeological condi-
tions; a map or aerial photograph of all
wells, buildings, lakes and watercourses
within 1,000 feet of the proposed feedlot; a
manure management plan, including han-
dling and application techniques, acreage
available for manure application, and plans
for any manure storage structure; and any .
additional site-specific or project-specific in-
formation requested by the MPCA.
Minn.R. 7020.0500, subpt. 2 (1991).
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Next the MPCA completed an Environ-
mental Assessment Worksheel (EAW) and
solicited public comment pursuant to
Minn.R, 4410.1000-.1700 (1991). The
MPCA received letlers from 37 local resi-
dents, the Department of Natural Re.
sources (DNR), the Minnesota Historleal
Society, and the Minnesota Department of
Health concerning odors and ground water
avuilability and contamination. The MPCA
specifically responded to the comments and
addressed the concerns in its findings and
conclusions.

After pumping tests were conducted, the
DNR concluded that ValAdCo's project
would not jeopardlze ground water sup-
plies. The MPCA approved VulAdCo's ma-
nure management plan, which included pro-
visions for waste and soil testing, a 100-
foot setback between sny residence and
landspreading operation, sewage lagoon
linings that meet MPCA guidelines, and
MPCA-recommended setbacks from resi-
dences and surface waters when applyihg
wastes,

The MPCA ulso approved ValAdCo's pro-
posed measures to minimize odor problems.
The agency noted that landspreading of
animal wastes is very commob in the area
around the VulAdCo riles and that the
odors from itg project should not be any
worse than those from existing operations.

The MPCA issued the permits based on
information specific to the ValAdCo project
as well as its experience in monitoring simi-
lar facilitles in the state. 1t stated:

[TThe pature of the project has been fully

examined and all significant environmen-

tal effects have been identified and eval-
uated. The potential environmental ef-
fects have also been evaluated in previ
ous environmental review of similar pro-
jects, and have been found to be subject
to effective regulatory ¢ontrals,

The MPCA also noted thst the ValAdCo

operation would be subject to continued

monitoring by state agencies.

In the midst of the MPCA review pro-
cess, Crooks Township enscted its own or-
dinance with different pollution control re-
quirements for animal feedlots. The ord:
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nance requires ahyone who wants to main-
tain a feedlot or livestock sewage lagoon to
obtain a township permit m addition to the
county and state permits, Facllites al-
ready in existence on the date of enactment
are exempt from its provisions. The ordi-
nance contains guidelines for waste appli-
cation rates and establishes setback dis-
tances for sewage lggoons. It also re
quires anyone constructing s sewage la-
goon to file a surety bond or cash with the
township board of supervisors. The par
ties stipulaled that the bond required of
ValAdCo would total $1,350,000 for the two
sites. Any vlolation of the ordinance iz s
misdemeanor, and each day any violation
continues constitutes a separate offense.

The ordinance’s bond requirement pres-
ents an issue somewhat different from the
setback requirements. In contrast to the
MPCA’g thorvugh evaluation of the sewage
lagoon and manure application issues,
there is no Indication that the MPCA con-
sidered requiring a bond or making other
arrangements to cover costs of cleaning up
any spills or of closing the facllities if
ValAdCo turns out to be financially jrre
sponsible. A bond is not, strictly speaking,
a measure to control pollution from animal
feedlots. Rather, it is a way to hold own-
ers financially responsible, in advance, for
pollution that may occur in the future,

Nonetheless, we view the absence of a
bond requirement in the statutory scheme
for issuing anlmal feedlot permnits as an
indleation of the legislature’s judgment
that the MPCA application review proctess
provides adequale protection to the public
and the environment. The statutory provi-
sions reflect the balance struck by the leg:
islature between the need to control polhu-
tion from manure, and the desire to foster
a healthy agricultural ecconomy.  See
Minn.R. 7020.0100 (""An adequate supply of
healthy livestock, poultry, and other anh
mals is essential to the well-being of Minne
sota citizens and the nation. * * ° [A]
joint county-state program is deslirable be
cause it will insure local involvement, mini-
mal disruptien to sgricalturul operations
and protect the environment from further
degradalion.”).
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(4] We wre not persuaded by Crooks

4 Township's argument. that its ordinance

must be upheld because it regulates the
health and safety of the people and envi-
ronment of the township. The township
cites Minn.Stat. § 146,10, subd. 17 (1992) ag
authority for its ordinance. That statute
allows town voters to grant the town hoard
the authority to provide for specific activi-
ties within certain categories, such as the
protectiun of public and private property,
the promotion of heulth, safety, order, and
convenience, snd the general welfure. Id.,
subd. 17(d). (0, (&)

The fact that heulth and safely concerns
provided the motivation for enucting the
ordinance does not make the ordinance val-
id. Although municipalities have the pow-
er to regulate in_ the interest of public.
health, safety, and welfare, a township can-
ot invoke ‘police power” to ccomplish
what is otherwise prermpted by state stat-
ute. Minnesola Agric. Aircrafl Ass n v
Township of Manlrap, 498 N.W.2d 40, 43
(Minn.App.1993); see also City of Minne-
tonka ». Mark Z. Jones Assoc., 306 Minn.
217, 236 N.W.2d 163 (1975) (state building
code preempts city construction ordinance
Lo the cxtent the ordinance purports to
adopt mare stringent fire prevention mea-
sures conpcerning design and construction
of buildings).

If every township were allowed t set its
own pollution contro} conditians, the result
could be a patchwork of different rules,
Compliance with varying loeal rules would
be burdensome and would have a detrimen:
tal effect on the efficient operstion of the
state's agricultural industry.

(6] We algo roject the township's argu-
ment that state pollution control laws
themselves specifically authorize the type
of ordinance enacted here. The township
points to lsnguage in Minn.R. 70200100
that *“[i]n repealing the old rules contrulling
pollution from animal feedlots ° ° °. the
agency will look to local units of govern-
ment to provide ndequate land use planning
for residentinl and agricultural arcas. It
has been the agency’s experience that resi-
dential and agricultural uses of land are
often incompntible and that the best forum

for resolving the conflicting use of land i
at the local level. However, in promulgat:
ing these rules the agency does not seek to
abdicate its mandate * 7 "

Contrary to the township's position, this
language focuses only on the local govern-
ment's designation of land as residential or
agricultural. It suys that lvcal government
is the hest forum for resolving conflicts
over the best type of use for land. It docs
not express the intention that, ouce lund
has heen properly zoned for agricultural
use, local government may impose specific
requirements on the construction and oper-
ation of animal feedlots.

[6] Furthermore, Minn.R,  7020.0100
specifically discusses 2 cooperative prv
gram between the MPCA and counlies. It
refers to “local” input in the context of
county actions. The rule noles that “‘u

“juint county-state program is desirable be-

cause it will insure local involvement.”
The counties’ role in processing animal
feedlot applications is set forth iu detail in
Minn.Stat. § 116.07, subd. 7 und Minn.R.
7020.1500-.1300 (1991). In all cases the
MPCA retains ultimate reviewing authority
over county decisions.

Crooks Township wrongly relies on Fas-
consin Public Intervenor v. Martier, - —
LS. -——, 111 §.Cu 2476, 115 L.Ed.2d 532
(1991) Lo support its position. In Mortier,
the Supreme Court held that the Federal
Insecticide. Fungicide, and Rodenticide Act
(FIFRA) did not occupy the field of pesti-
cide regulation and that the particular local
ordinance did not conflict with FIFRA. /d.
at —, 111 S.Ct at 2483-87. However,
the Court had no occasion Lo discuss state
law preemption; Lhe state supreme court
had not sddressed state law preemption
because of its decision that the federal
stutute precmpted the local vrdinance. Id.
al ——, 111 S.CL. at 2481, Morcover, the
fact that ovne local ordinance is not
preempted by federal statute does not help
resolve whether another local ordinunce
that deals with different subject matter is
preempted by a stute statute. :

(71 Finully, we find the ordinance not
only preempted by state law but also in
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conflict with it. The Minnesota Supreme
Court distinguishes the preemption doc-
wine of “"occupying the field” from the
doctrine of "confliet,” under which a Jocal
ordinance is invalid only if the express and
implied terms of the ordinsnce and the
state statute are irreconcilable. Mangold,
974 Minn. at 362, 366, 143 N.W.2d at 816,
819.

[8] The ordinance conflicts with state
law because its setbuck requirements
would prohibit construction of the YalAdCo
facilities, which the MPCA and county have
already approved. See NSP v. City of
Granite Falls, 463 N.W.2d 541, 546 (Minn.
App.1990), pet. for rev. denied (Minn. Jan.
14 & 24, 1991); State v. Apple Valley
Redi~Miz, Inc., 319 N.W.2d 136, 139 (Minn.
App.1985). The ordinance's fixed sethack
requirements run contrary to the MPCA's
focus on site- and project-specific determi-
nations of what are appropriate pollution
control measures. The ordinance is not
merely complementary to and in further-
ance of state regulations. ValAdCo could
be in compliance with MPCA requirements
yet be prosecuted under the local ordf
nance.

We recognize that local communities
have important concerns about pollution
and the extent to which they can impose
their own regulations. The legislature
could help eliminate uncertainty and fore-
stall litigation by explicitly stating when
particular legislation preempts local reguls-
tions. See Minnesota Agric. Airerafl
Ass'n, 498 N.W.2d at 42 (statute expressly
preempts local ordinances). The fact that
the legislature explicitly preempts local en-
aclments in one statute but not in another
can raise doubts about whether preemption
is intended in the latter case. Nonctheless,
we are persuaded here that the nature of
the matter regulated, togethcr with the
comprehensive statutory scheme, evidence
the legislature's intent to preempt local
rogulation of pollution from animal feed-
lots.

DECISION
A’ local_ordinance * regulating” pollution
from animal feedlots is preempted by and
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in conflict with Minn.Stat. § 116,07, subd.”
7. We affirm the district court’s grant of
summary judgment finding the ordinance
invahd.

Affirmed.

O ¢ KLY NUMRIR SYSILA

B & B FLOOR COVERING
CO., Appellant,

Y.

COUNTRY VIEW BUILDERS,
INC., Defendant,

Chicsgo Title Insurance Company,
et al. Respondents.

No. C6-93-343.
Court vf Appeals of Minnesota.

Aug. 10, 1994,
Review Denied Oct. 19, 1993.

Garnishor brought action agsinst gar-
nishees for garnished amount. The Dis-
trict Courl, Anoka County, James A. Mor-
row, J., granted summary judgment for
garnishees, and garnishor appesled. The
Court of Appeals, Norton, J., held that
funds held by gamishees were garnishable
under garnishment statute, although gar-
nishees did not “owe” money Lo debtor

Reversed and remanded

1. Garnishment =13, 4!

Funds held by garnighee were garnish-
able under garnishment slatute, although
gacnishee did not “owe” money to debtor;
Hdue” and “owing” language of garnish-
ment statute does not require obligor-obli:

% gee relationship to exist between garnishee

o

'zgand dobtor in order for effective garnish-
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Odor Rule Fact Sheet

7011.0300 to 7011.0330) has become
| outdated and needs to be repealed. The
existing rule is technically obsolete and unfair
to fadilities that do not cause nuisance
problems in the community. The Minnesota
Pollution Control Agency (MPCA) believes
that withdrawing the odor rule is overdue and
is consistent with the U.S. Environmental
Protection Agency’s (EPA) policies regarding
odors.

E‘ innesota’s odor rule (MN Rules part

Background

The current rule regulates odor in two ways:
1) in terms of the odor concentration at the
property line of facilities (the ambient odor
standard), and, 2) in terms of the concentration
of odors and the emission rate from stacks at
facilities (the odor emission standard). These
standards are difficult to enforce due to
technical limitations in the test method
required by the odor rule. The American
Society for Testing and Materials (ASTM)
withdrew this test method in 1986 and authors
of the method maintain that it was never
intended to be used as a regulatory tool.

It is difficult to accurately quantify odors.
Under the current test method, a panel of six
or more people determine whether or not an
odor is detectable at various concentrations.
Since sensitivity to odors varies widely from
person to person, the results are very
subjective. And, as the human nose is more
sensitive to odor than any available machine,
there is no prospect of replacing this method
with a more analytical or objective method in
the near future.

@ Printed on recycled paper with at least 10% fibers from paper recycled by consumers.
This material can be made available in other formats, including Braille, large format and auduota

Due to the subjectivity and lack of more
analytical techniques, there is a large margin of
error associated with the test method and this
lack of certainty poses enforcement problems.
For example, under the current rules, it is quite
possible for stack tests to show a facility to be in
compliance while area residents have lodged
verified complaints about odors. Conversely, it
is possible that a company can be found in
violation of the current odor emission standard
even when it has not caused an odor problem in
the surrounding comumunity. Both of these
scenarios have occurred on more than one
occasion.

Enforcement problems are further complicated
by the fact that there is no direct correlation
between odor concentration at a stack and the
ambient odor concentration in the surrounding
community. Research indicates that the stack
emission limits, if met, should give compliance
with ambient odor concentrations. However,
this does not take into account other variables
such as weather patterns that affect the rate at
which the odors disperse or the sensitivity to
the odors that a particular segment of the
population may have. Since these factors are
different in each community, applying the
existing rule fairly on a statewide level is not
possible. To address this problem, staff at the
MPCA believe that odor complaints are best
handled through local nuisance rules or
regulations.

No federal standards for odor exist at this time
In 1977, Congress directed the EPA to study
odor emissions and decide if a National .
Ambient Air Quality Standard (NAAQS)
should be created. In 1980, the EPA o luded
that it should not formulate an N‘_
odors. This decision was based on
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o Itis difﬁcult to develop objective standards for '"MPCA Contacts

odors because perception of odors is so subjective.

: For more information on this legislation, contact
* State and local controls were adequate. either of the following MPCA Air Quality Division

: - staff: Todd Biewen, 296-8156, or
* Any regulation would prohibit many emissions ike Sandusky, 296-7543. -
y P y Mike Sandusky, 29

that do not harm or annoy the public.

® Odors are not caused by a single pollutant, so it is
hard to associate health effects with a given odor
concentration. .

Citizens with odor complaints are often concerned
that offensive odors cause adverse health effects, but
because something smells bad does not mean that it
is toxic. For instance, hydrogen sulfide has a very
unpleasant rotten egg odor, but is not toxic at low
concentrations. Other substances, such as cyanide or
carbon monoxide, have a pleasant odor, or no odor at -
all, and can be toxic at low concentrations.

Substances considered to be toxic will be regulated
by air toxics provisions of the Clean Air Act
Amendments of 1990. In most cases, odor complaints
simply constitute a public nuisance — not a health
hazard.

Recommendations

The MPCA has requested that the odor rule, in its
current form, be deleted.

 The existing rule is technically obsolete and can be
unfair to facilities that do not cause odor problems in
the communities that surround them. The
subjectivity and margin of error associated with the
tests makes them unsuitable as an enforcement tool.
And, the rules do not consider the impact, if any, on
the community surrounding the odor source.

“or these reasons, the MPCA is proposing that the
odor rule be repealed. MPCA staff have been
working to draft a new rule that relies less on
numerical standards. Staff believe that odor
problems can best be regulated at the local level,
where local units of government can take into
account unique factors within the community.
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